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THE ATTFORNEY GENERANL
OF TItXAS

AUSTIN 11, TEXAS

PRICE DANIEL

ATTORNEY 4GFHNTERAL

March 20, 1947

Hon. J. Alton York,
Chairman, Insurance Committee
The Senate of the State of Texas

Austin, Texas
Opinion No, V-98

Re: Whether S. B. Nos. 183
and 213, authorizing
cooperative rate making
practices, exempt such
activities from the
antitrust laws of Texas.

Dear Sir:

Your request is as follows:

"The Committee on Insurance voted yes-
terday in its meeting to submit S. B. Nos.
183 and 213 to your Department to see if
they (S. B. No. 183 and No. 213) would, if
enacted as Texas statutes, exempt any of the
activities 1a connection with the insurance
busliness, affected by such bills, from the
Anti-Trust or monopoly laws of Texas."

We have made a study of these two bills
which were submitted to thils office along with Commit-
tee Amendments and will confine our opinion and discus-
sion to Committee Amendment No. 1 and Committee Amend-
ment No. 1 to Committee Amendment No. 1 to S. B, 183,
and to 8. B. 213,

It is also noted that Sec. 17 of the amend-
ed S. B, 183, designed to repeal certain laws, leaves
blank the acts or artlcles of our statutes which are by
it repealed. We will therefore assume that no speeific
reference will be made in Sec. 17 to any of the aets or
articles of our statutes specifically dealing with anti-
trust matters.

We will, in this opinion, usually refer to
"the leglslation®™ or "the bills"™ and our remarks will
be applicable to elther of the bllls unless reference
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to only one of them is. 1ndicated. This is because the
theme and arrangement of the two pleces of 1egislation
are, ror praotioal purposes, the aamo°

At the outset, we wish to say that the sub-

jeet of insurance and the complicated methods in use to-

day in the formulation of rates, plans, schedules, -
uals, eto., are subjects oft lifetime sgudy by experts,
Therefore, we are necessarily restrioted to an analysis
of the broad scope and plan of the propesed legislation
'4n an effort to determine whether or not sueh’ zlan op~
‘erates to exempt any activities therein author

the operation of the antitruat atatutes.,

bei

‘ "Po promote the publio welrara by
regulating insurance rates to the end that
they shall not be excessive, inadequate or
unfairly diseriminatory, and to guthop .
and regulate ooo-orative action among

Nothlng in
thias aot 1is intended (1) to promote or dals-
courage reascnable competition, or (28) to
prohlbit, or enoourage except to the ex-.
tent necessary to aocomplish the above men-
tioned purposes, uniformity ian lnsurance
rates, rating systems, rating plans or
practices. This aot shall be liberally in-
terpreted to carry into effect the provis- .
fons of this section.” (Emphasis supplied.)

zed rrom

The purpose of the legislatlon 1s sta;od to |

Fe

given to the experience of the industry as to losses,  j”

.and other ‘pertinent statiatical data.

' . Provisions are then made requiring the file
1ng by the insurance compeniss, or by rate~-making organ-

{zations authorized by them, of rate schedules with the

Board of Insurance Commissioners which, in turn, 1s di-

" reeted to review the rates proposed. Provision iz made
for the rate to become effective unless disa oyed by
the Board within certain time limitations. gni Tn any
event, should the Board fall to automatically review-a .
rate or rate plan, a review by the Board may be ipnitia-
ted in one of several ways by the Board or other inter-
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ested parties.

Rating organizations are authorized, and
certain powers are given to the Board of Insurance Com-
mi ssioners to supervise suoch organizations. Provisions
are made for exoeptional cirocumstances, where deviations
are allowed as to certain types of insmurance, from filed
schedules and rate plans, Other provisions regulate the
activities and operations of these rating organizations.

Ceartain penalties are provided for violation'
of the provisions of the statutes and the orders of the
Board, and judlcial review 1s authorized.

We will first examine owr antitrust laws to
determine the acts prohiblited in connection with the mak-
ing of insurance rates., By Artiole 7429, R.C.3., it is
provided that "any and all trusts, monopolies and con~
spiracles in restraint of trade, as herein defined, are
prohibited and deolared to be 1llegal,” The Article re-~
fers to the Aot of 1903, which 1s partly contained in
Articles 7426, V,Ce3Ss, defining "trusta™, 7427, V.C.S.,
defining "monopolies®, and 7428, V.C.3., dealiag with
conspiracies ageinst trade., Criminal statutes are to
similar erfeot. -

. Article 7428, V.C.S,, provides that a "trust"
is a combination of capital, skill or acts by two or more
persons, firms, corporations or assoclations of persons,
or either two or more of them for elther, any or all of
the following purposes:

| ”oono
"2. To fix, malntain, lncrease or re-
duce » . o the ocost of insurance. o . o

”
o -] -] 9

"4, To fix or malntain any standard
or flgure whereby . . . the cost of . o »
insurance o o - shall be in any manner afe
feoted, controlled or established,

"S5, To make, enter imto, maintaln,
exeoute or carry out any contraot, obliga=-
tiorn or agreement by whlch the parties
thereto bind, or have bound themselves
# » o Or by which they shall agree in any
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manner to keep the . . - charge for
e o o lnsurance o o o at a fixed or
graded figure, or by which they
shall in any manner affect or maine
tain the « o o c08t 0of o ¢ o lnsur~
ance , o » between them or them-
selves and others to preclude a free
and unrestricted competition among
themselves or others in the ... buslness
of ¢ o o insurance s o » Or by which
they shall agree to pool, combine or
unite any interest they may have in.
conneotion with the . » . charge for
e o o lnsurance , o » whereby 1ts
price or such charge might be in any
manner effected."

Article 7427, V. C. S., providess

"A monopoly is a combinatien or
consolidation of two er mere cerpera~
tiocns when effected in either of the
follewing methods:

"]. VYhen the direction of the
affairs of two or more corporations
is in any manper brought under the
same mansgement or contrel o + o
whers such common management or con-
trol tends to create a trust as de-
fined in the firast Article of this
gtatute."

It is menifest by these statutes that if
the puggoso of the combination desoribed is to fix, or
affeo e coat of insurance, the combination is prehib-
ited, It is alse manifest that if a corperate combina-
tion tends to oreate a trust as defimed it is prohibited.

_ We will now examine the proposed legislation
to determine whether practioes are authorized which are
inconsistent with the prohibitions of our antitrust laws
as pointed out in the above excerpts from the statutes,

The obligation to flle its rates with the
Board of Insurance Commissioners may be satisfied under
this legislation by any insurer by "becoming a member of
or a subscriber to, & licensed rating organization which
makes such filing and by authorizing the Board to acoept
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such riling on its behalf," it being pro#ided'that mem-
bership or subscription is not compulsoryo

The leglslation then provides that a "cor-
poration, ab unincorporated associatlon, a partnership
or an individual,” may be licensed by the Board as a
rating organization. The legislation provides that each
rating organization shall promptly notify the Board of
any changes in its constitutlion, its artioles of agree-
ment or association, or its certificate of incorporation,
and its by-laws, rules and regulations governing the con-
duet of its business, thereby indlcating that operations
of the rating bureaus shall be the subjeot of blnding a-
greement between it and its various members or subscrib-
ers. The legislation then provides "co-operation among
rating organizations or among rating organizations and
insurers in rate making . + + 1s hereby authorized." The
legislation further provides "every member of or subscrib-
or to a rating organization shall adhere to the filing
- made on 1ts behalf by such organization" with certain pro-

visions for exceptions where allowed by the Board,

This legislation, then, obviously authorizes
acts which, in the absenos of such legislation, would be
directly contrary to the antitrust laws, If the purpose
of any rating organization is to establish a standard by
which the cost of insurance is to be in any manner af-
feoted, its operation is prohibited by existing antitrust
laws., Manifestly, no rating organlization could sxist with-
out some type of agreement or understanding, nor would its
services be of any value if they did not in some menner
affect the ultimate rate or premium which is charged by
its subseribers or members.

It would be impractical for us to speoculate
on the various ways in which sueh organizations might op-
erate 1n violation of other provisions of our antitrust
laws, We do wish to0 point out, however, that in addition
to authorizing the rating activities mentioned, the leg-
igslaticn tends to make the result of the activities of
the rating organizations binding upon ites members and sub-
scribers. Certainly in an antitrust action in which the
charge is that of fixing rates, an adequate defense would
be presented to the effect that the activlties are speci-
fically authorized by this proposed legislation. To that
extent the insurers and rating organizations would bs im-
mune from prosecution., The legiaslation, in effect, at-
tempts to make the Board of Insurance Commigsioners a
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policing organization with powers to censure the results
of the activities of such combinations, Should it be
contended in an antitrust action that those insurers which
participate in the co-operative rate making activitiles

are in fact restraining trade, or accomplishing other re-
sults contrary to the antitrust laws, an obvious answer
would he presented that at least part of such fac¢t issue
was predetermined by the Board of Insurance Commission-
ers, when it is determined that the rates promulgated
were not excessive, inadequate or unfairly diseriminatory.
The only basis then for an antitrust action which might
have any hope of success would be one wherein the charges
go behind the action of the Board of Insurance Commission-
ers and in effect assert that a combination exists to pre-
vent a falr hearing or determination by the Board or which
assert other matters over which the Board is given no
control by the proposed legislation.

With the mantle of legality established by
the proposed legislatlon for the aotivities thereln recog-
nized, authorized, and encouraged, we next look to the
provisions of the Act to see whether or not the Board of
Insurance Commissioners is given sufficlent authority to
effect the censureship neceasary to prsvent monopolistioc
practices. In considering this matter, we are concerning
ourselves with both the powers given to the Board and with
the means provided by the Legislature to carry out those
powérs. Obviously, a grant of power to the Board would
mean little if it were not also provided with the means
t0 procure adequate personnel, sufficiently trained in
investigation and rate meking, to accompllish a thorough
consideration of every rating plan or system filed with
it. It will be noted that this legislation places the
burden upon the Board or any person objecting to a filed
rate rather than upon the lnsurer or rating organization
whioh files the rate. The implications and consequences
of such a shift of burden are immense, in practical ap-
plication. 1In addition thereto, we see nothing in this
legislation to prohibit prolific filings, the volume and
variety of which might easily swamp the Board of Insur-
ance Commissioners, thereby rendering practically impos-
sible a thorough and careful consideration of each rate
or plan filed with the Board. In addition thereto, the
legislation places a time limit of 15 days, with certain
provisions for extension, for oconsideration by the Board,
which appears to be an extremely short period of time in
view of the fact that a rate plan or schedule may have
been the gsubject of investigation, study and considera-
tion by the proposing organization for a period of years.
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‘The provision for review by the court is couched in lan-
guage which would indicate that the court can ln effect
overrule policies, in specific cases, which have been
set by the Board. To the extent that such provision con-
stitutes a diversification of responsibility, there is-
the poasibility of a lack of uniformity, and confusion,
which might be vital to an effective policing of anti-
trust tendencies.

You are therefore advised that in eur opin-
ion, this legislation, if eneaocted, would exempt many of
the activities in connection with the insurance business
affected by such bills, from the antitrust laws of Texas.

It 1s our understanding, and the emergenocy
clause of Senate Bill 213 indicates, that this legisla-
tion is designed to eoffect the exemption of the insurance
companies and organizations from the operation of the
Sherman Antitrust Act after January 1, 1948, as contem-~
plated by Public Law 15. This opinion should not be con-
strued as in any manner passing upon the efficaoy of the
propesed legialation to aecamflish that purpose., This
opinion is restricted to the interpretation of the Texas
Antitrust Statutes as requesated in your letter and does
not cover other matters auch as the effect, 1f any of
this exemption on enforcement ¢f the antitrust statutes
as te other sotivitiss not exempt by this legislation.

SUMMARY

8. B. 183, as amended, and S. B, 213, in
the form presented, authorizing co-0Opara-
tive rate making practiaos by insurance
companies, subjest to certain control and
disapproval of rates by the Board of In-
surance Commissioners, exsmpt many of the
activities therein autherized from the -
antitrust laws of Texas.

Yours very truly,

APFROVED t:zcn 20, 1647 ATTORNEY GENERAL OF TEIAS
ATQOR Ned McDaniel

NEY GENERAL OF TEXAS
Assistant

By PP Y
o Ao Amisf Jr.
Asaistant
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